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An Act to reform the electricity industry

1
(1)
)

)

4
)

(1

Short Title and commencement
This Act may be cited as the Electricity Industry Reform Act
1998.

Except as provided in subsections (3) to (5), this Act comes
into force on the day after the date on which this Act receives
the Royal assent.

The following provisions are deemed to have come into force

on 21 May 1998:

(a)  sections 37 to 45 (mirror trusts):

(b)  section 46 (no expansion of control by trust-like agen-
cies in electricity supply):

(c)  Part 3 (enforcement and penalties):

(d)  section 68 (duty not to defeat purposes):

(e)  section 69 (no compensation):

(f)  section 71 (trust deeds).

Part 2 (ownership separation rules and exemptions) is deemed
to have come into force on 23 June 1998.

Section 100 comes into force on a date to be appointed by the
Governor-General by Order in Council.

Section 1(5): section 100 brought into force, on 14 May 1999, by the
Electricity Industry Reform Act (Commencement of Section 100) Order 1999
(SR 1999/115).

Purpose

The purpose of this Act is to better ensure—

(a)  that costs and prices in the electricity industry are sub-
ject to sustained downward pressure; and

(b) that the benefits of efficient electricity pricing flow
through to all classes of consumers; and
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(c) new investment in generation from renewable energy

sources.

(1A) The Act does this by—

(a) effectively separating electricity lines from generation
and retail where those activities are co-located; and

(b) promoting effective competition in electricity gener-
ation and retail; and

(c) limiting barriers to new investment in generation from
renewable energy sources.

(2)  The particular purpose of Parts 1 to 3 and 5 (separation of lines
and supply) is—

(a)  to prohibit certain involvements in electricity lines and
electricity generation and retail that may create incen-
tives or opportunities—

(i)  to inhibit competition in the electricity industry;
or

(i)  to cross-subsidise generation or retail activities
from electricity lines activities; and

(b)  to restrict relationships between a business that has
involvement in electricity lines and a business that
has involvement in electricity generation or retail,
where those relationships may not otherwise be at
arm’s-length; and

(c)  to provide specified exemptions for new investment in
generation from renewable energy sources.

(3)  The particular purpose of Part 6 (price restraint) is to enable,
in the event of a change in charges for line function services,
the protection of domestic and rural consumers against a rate
of change and level of change that is inappropriate.

(4)  [Repealed]

(5)  [Repealed]

Section 2(1): substituted, on 14 October 2008, by section 4(1) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Section 2(1A): inserted, on 14 October 2008, by section 4(1) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Section 2(2): substituted, on 14 October 2008, by section 4(2) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Section 2(4): repealed, on 14 October 2008, by section 4(3) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).
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(1)

Section 2(5): repealed, on 14 October 2008, by section 4(4) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Part 1
Separation of lines and
supply—Preliminary provisions

Interpretation

Interpretation
In Parts 1 to 5, unless the context otherwise requires,—

agreement includes a deed, a contract, an agreement, an ar-
rangement, and an understanding, whether oral or written, ex-
press or implied, and whether or not enforceable at law

arm’s-length rules means the objective and rules set out in
Schedule 1

assets includes property of any kind, whether tangible or intan-
gible, and includes rights, interests, and claims of every kind
however they arise

associate has the same meaning as in section 12

business means any undertaking that is carried on whether for
gain or reward or not

business A and business B have the same meanings as in sec-
tion 6

Commission means the Commerce Commission established
by section 8 of the Commerce Act 1986

connected customer, in respect of a person, means a con-

sumer (within the meaning of section 2(1) of the Electricity

Act 1992) to whom that person sells electricity, if—

(a) the electricity is conveyed to that consumer on a line in
which the person is involved; and

(b)  the consumer and the line are within the same local net-
work area

connected customers selling cap means the rule in section
17C

connected electricity business has the same meaning as in
section 17D

connected generation, in respect of a person, means gener-
ation in which the person is involved that is connected to a
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10

line in which the person is involved, if the generation and the
line are within the same local network area

connected generation cap means the rule in section 17A
control right has the same meaning as in section 9
court means the High Court; and includes a Judge of that court

director, in relation to a body corporate, means a person occu-
pying the position of director of the body corporate by what-
ever name called

disregarded involvement means a business or involvement
or interest to which section 19 applies

electricity business means a business that does any of the
things referred to in section 7(1)(a) to (c)

electricity trust, in relation to an electricity business, means

a trust that is constituted for purposes which include owning

or controlling, directly or indirectly, all or part of an electricity

company that carries on that business

equity return right has the same meaning as in section 10

exceeds the overlap threshold, for the purposes of section

20, means person A exceeds the overlap threshold in respect

of person B if—

(a)  more than 20% of the persons having non-specific inter-
ests in person A are likely to be the same persons as have
interests in person B; or

(b)  the class or classes of persons having non-specific inter-
ests in person A are substantially included in a class or
classes of persons having interests in person B; or

(c)  more than 20% of the persons likely to derive an ap-
preciable benefit from non-specific interests in person
A are likely to be the same persons as those that are
likely to derive an appreciable benefit from equity re-
turn rights in person B; or

(d) more than 20% of the benefits distributed or dis-
tributable as a result of non-specific interests in person
A are likely to benefit substantially the same class of
persons as are likely to derive an appreciable benefit
from equity return rights in person B; or

(e) person A has a type of overlap specified from time to
time in regulations made under section 87 and, for this
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purpose, paragraphs (a) to (d) of this definition do not
limit the generality of that regulation-making power;—

and overlap threshold being exceeded has a corresponding

meaning

expectancy means, in relation to a business or any other per-

son,—

(a) an expectancy or a contingent or unvested right to
equity returns of the business or person; or

(b)  aright to equity returns of the business or person which
does not confer on the holder a certain or defined share
of the equity returns available to all or to any class of
persons having equity return rights in the business or
person

financial year means a period of 12 months ending on
31 March

interest, in relation to an electricity business, means a direct
or indirect control right or equity return right in, or a material
influence over, the business

involved has the same meaning as in section 7

line means works that are used or intended to be used for the
conveyance of electricity, and includes a wire or cable

local network means the lines, and associated equipment,

owned or operated by an electricity distributor (within the

meaning of section 2(1) of the Electricity Act 1992) in a

contiguous geographic area or areas but does not include the

national grid, and local network area has a corresponding
meaning

manager, in relation to a person,—

(a)  means a person who, whether alone or jointly with any
other person, manages, or directs or supervises the man-
agement of, the whole or a substantial part of the busi-
ness and affairs of the person; and

(b) includes, for the avoidance of doubt,—

(i)  in relation to a trust, a trustee:
(i)  inrelation to a local authority, a member; but

(¢)  does not include,—

(i)  inrelation to a body corporate, a director of that
body corporate:
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(i)  in relation to an electricity business in which a
local authority or any other person has an interest,
a member of that local authority or manager of
that person only as a result of having that position

material influence has the same meaning as in section 11

maximum demand means, in relation to lines, the single high-
est half-hourly input (in kilowatts), during a particular finan-
cial year, to the lines, after allowing for diversity of the demand
at each point of input

member includes a shareholder of a body corporate, a benefi-
ciary of a trust, and a partner in a partnership

Minister means the Minister of the Crown who, under the au-
thority of any warrant or with the authority of the Prime Min-
ister, is for the time being responsible for the administration of
this Act

nameplate means the full-load continuous rating of a gener-
ator under specific conditions as designated by its manufac-
turer and measured in megawatts in accordance with Inter-
national Electrotechnical Commission Standard 60034-1 or
any successor to that standard or any recognised equivalent
standard

national grid means the assets used or owned by Transpower
New Zealand Limited or any subsidiary of, or successor to,
that company; and includes any replacement assets for those
assets

non-specific interests means expectancies, or other interests
that are not transferable or able to be surrendered, or not trans-
ferable or able to be surrendered without constraints of a kind
likely to result in the consideration for such a transfer or sur-
render being substantially less than the value of the interest if
it were freely transferable

operating does not include the provision only of maintenance
and related services

ownership separation rules means the rules in sections 17 to
17C and section 20 (non-specific interests rule)

person includes the trustees of a trust acting in that capacity

qualifying generation has the same meaning as in section
17C(2)
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)

3)

renewable energy source means solar, wind, hydro, geother-
mal, biomass, tidal, wave, ocean current sources, or any other
energy source that occurs naturally and the use of which will
not permanently deplete New Zealand’s energy sources of that
kind, because those sources are generally expected to be re-
plenished by natural processes within 50 years or less of being
used

rights means all rights, powers, privileges, and immunities,
whether actual, contingent, or prospective

sell means any arrangement under which electricity is bought
and sold, except financial hedge contracts, and sell electricity
has a corresponding meaning

subsidiary has the same meaning as in sections 5 and 6 of the
Companies Act 1993.

Where a section has a statement of purpose, the statement is an
indication of the matters that may be considered in ascertain-
ing the meaning of the section, but does not limit the section
or any other section.

In relation to sections 17 and 19,—

(a) limitations, exclusions, or exemptions under those sec-
tions may be applied cumulatively; and

(b) references to an activity being carried out only or solely
for a particular purpose or in a particular way, or to a
person having an involvement or interest only or solely
for a particular reason, must not be read as excluding re-
liance on any other limitation, exclusion, or exemption
in any of those sections.

Section 3(1) agency: repealed, on 8 August 2001, by section 3(1) of the Elec-
tricity Industry Reform Amendment Act 2001 (2001 No 42).

Section 3(1) arm’s-length rules: amended, on 14 October 2008, by section
5(3) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) Commission: amended, on 25 January 2005, by section 200 of the
Crown Entities Act 2004 (2004 No 115).

Section 3(1) connected customer: inserted, on 14 October 2008, by section
5(2) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) connected customers selling cap: inserted, on 14 October 2008,
by section 5(2) of the Electricity Industry Reform Amendment Act 2008 (2008
No 71).

13
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Section 3(1) connected electricity business: inserted, on 14 October 2008, by
section 5(2) of the Electricity Industry Reform Amendment Act 2008 (2008
No 71).

Section 3(1) connected generation: inserted, on 14 October 2008, by section
5(2) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) connected generation cap: inserted, on 14 October 2008, by sec-
tion 5(2) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) core assets: repealed, on 14 October 2008, by section 5(1) of the
Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) cross-involvement: repealed, on 14 October 2008, by section 5(1)
of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) customer co-operative: repealed, on 14 October 2008, by section
5(1) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) distributed generation: repealed, on 14 October 2008, by section
5(1) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) electricity business: substituted, on 14 October 2008, by section
5(2) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) electricity company: repealed, on 14 October 2008, by section
5(1) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) electricity lines business: repealed, on 14 October 2008, by sec-
tion 5(1) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) electricity supply business: repealed, on 14 October 2008, by
section 5(1) of the Electricity Industry Reform Amendment Act 2008 (2008
No 71).

Section 3(1) exempt person: repealed, on 14 October 2008, by section 5(1) of
the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) existing cross-involvement: repealed, on 14 October 2008, by
section 5(1) of the Electricity Industry Reform Amendment Act 2008 (2008
No 71).

Section 3(1) existing involvement: repealed, on 14 October 2008, by section
5(1) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) financial year: inserted, on 14 October 2008, by section 5(2) of
the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) line: substituted, on 14 October 2008, by section 5(2) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) local network: inserted, on 14 October 2008, by section 5(2) of
the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) manager: substituted, on 14 October 2008, by section 5(2) of the
Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) maximum demand: inserted (with effect on 20 May 2003), on
17 October 2004, by section 4(2) of the Electricity Industry Reform Amendment
Act 2004 (2004 No 81).

Section 3(1) Minister: inserted, on 25 January 2005, by section 200 of the
Crown Entities Act 2004 (2004 No 115).
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(1)

Section 3(1) mirror co-operative: repealed, on 14 October 2008, by section
5(1) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) mirror trust: repealed, on 14 October 2008, by section 5(1) of the
Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) nameplate: substituted, on 14 October 2008, by section 5(2) of
the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) ownership separation rules: substituted, on 14 October 2008,
by section 5(2) of the Electricity Industry Reform Amendment Act 2008 (2008
No 71).

Section 3(1) qualifying generation: inserted, on 14 October 2008, by section
5(2) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) renewable energy source: inserted, on 14 October 2008, by sec-
tion 5(2) of the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) sell: inserted, on 14 October 2008, by section 5(2) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) settling trust: repealed, on 14 October 2008, by section 5(1) of
the Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) transfer: repealed, on 14 October 2008, by section 5(1) of the
Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 3(1) unseparated electricity business: repealed, on 14 October 2008,
by section 5(1) of the Electricity Industry Reform Amendment Act 2008 (2008
No 71).

Section 3(3): added, on 8 August 2001, by section 3(5) of the Electricity Indus-
try Reform Amendment Act 2001 (2001 No 42).

Section 3(3): amended, on 14 October 2008, by section 5(4) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Meaning of electricity lines business
[Repealed]

Section 4: repealed, on 14 October 2008, by section 6 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Meaning of electricity supply business
[Repealed]

Section 5: repealed, on 14 October 2008, by section 6 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Meaning of business A and business B

Where section 20 uses the term business A, it refers to a busi-
ness that would have to have its ownership separated under
sections 17 to 17G, and the term business B then refers to a
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business from which business A must be separated under those
sections.

Where the rest of this Act uses the term business A, it refers
to a business that is required to be carried out in one company
under section 17E, and the term business B then refers to a
business that is required to be carried out in another company
under that section.

Where this Act applies to business A, it applies equally to busi-
ness B, and vice versa.

References to trust A and trust B have corresponding meanings
and application.

Section 6: substituted, on 14 October 2008, by section 7 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Meaning of involved

For the purposes of this Act, a person is involved—

(a) in a line if the person conveys electricity by the line,
or owns or operates, directly or indirectly, the line or
any other assets used in connection with the line, either
alone or together with its associates and either on its
own or another’s behalf:

(b) in any generation if the person generates electricity
from the generator, or owns or operates, directly or
indirectly, the generator or any other assets used in
connection with the generator, either alone or together
with its associates and either on its own or another’s
behalf:

(c) in selling electricity to a customer if the person sells to
the customer either on its own or another’s behalf:

(d) in any of the things referred to in paragraphs (a) to (c)
if the person—

(i)  carries on a business that does any of those
things, either alone or together with its associates
and either on its own or another’s behalf; or

(i)  exceeds the 10% threshold in section 8 in respect
of a business that does any of those things; or

(iii)) has material influence over a business that does
any of those things.

Involvement has a corresponding meaning.
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Section 7: substituted, on 14 October 2008, by section 7 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

How to measure involvement

This section applies for the purposes of calculating the caps

and thresholds referred to in the following sections:

(a) section 17A (connected generation cap):

(b)  section 17C (connected customers selling cap):

(c) section 17D (threshold for corporate separation and
arm’s-length rules).

A person is involved in any connected generation only in pro-

portion to the extent of the person’s interest in the connected

generation.

Examples

LineCo has a 20% shareholding in a joint venture company that
operates a connected 100 MW generating plant.

LineCo is therefore involved in 20 MW of generation. Conse-
quently, 20 MW of generation counts towards the cap on con-
nected generation (50 MW in the case of thermal generation and
unlimited in the case of renewable generation).

LineCo can sell to connected customers all of the total annual
nominal MWh capacity of the 20 MW. The selling cap does not
change in proportion to the extent of LineCo’s interest in the busi-
ness selling the electricity. For example, if the business selling
the electricity is a joint venture company in which LineCo has only
a 30% shareholding, then LineCo’s selling cap is the same as it
would have been if LineCo had a 100% shareholding in the sell-
ing business.

Fred is a director of LineCo. That directorship is his only interest
in anything. Fred’s involvement in respect of both generation and
selling is the same as LineCo’s.

LineCo must corporately separate and operate the generation
and retail businesses at arm’s-length (because the 20 MW ex-
ceeds the 10 MW threshold). However, it does not need to have
separate managers because the 20 MW does not exceed the
30 MW threshold for separate managers in the arm’s-length rules.

Section 7A: inserted, on 14 October 2008, by section 7 of the Electricity Indus-
try Reform Amendment Act 2008 (2008 No 71).
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Meaning of 10% threshold

A person exceeds the 10% threshold in respect of an electricity

business if the person—

(a)  has more than 10% of the control rights in the business;
or

(b)  has more than 10% of the equity return rights in the
business; or

(c) is one of 2 or more associates who, in aggregate, have
more than 10% of the control rights in the business; or

(d) is one of 2 or more associates who, in aggregate, have
more than 10% of the equity return rights in the busi-
ness.

Meaning of control rights

For the purposes of this Act, a control right means a voting

right attaching to a voting security.

A person has a control right under this Act if the person would

have a relevant interest, under sections 5 to 5B of the Secur-

ities Markets Act 1988, in the voting securities that confer that
right,—

(a) ifveting security, in relation to a body, meant a security
of the body which confers a right to vote at meetings
of members (whether or not there is any restriction or
limitation on the number of votes that may be cast by
or on behalf of the holder of the security); and includes
a security which, in accordance with the terms of the
security, is convertible into a security of that kind; and

(b) ifreferences in those sections to a number or percentage
of voting securities were a reference to the number or
percentage of the votes conferred by those securities.

Section 9(2): amended, on 29 February 2008, by section 14 of the Securities
Markets Amendment Act 2006 (2006 No 47).

Section 9(2): amended, on 1 December 2002, by section 30 of the Securities
Markets Amendment Act 2002 (2002 No 44).

Section 9(2)(b): amended, on 29 February 2008, by section 14 of the Securities
Markets Amendment Act 2006 (2006 No 47).

Meaning of equity return rights
For the purposes of this Act, a person has an equity return
right in relation to a business if the person has a right or en-
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titlement or expectancy to receive equity returns, directly or

indirectly, of the business.

Equity returns means—

(a) profits of the business; or

(b) distributions from the business; or

(c)  other equity returns from the business.

Other equity returns—

(a) means a benefit derived, directly or indirectly, from a
business which represents, or is calculated by reference
to, or is determined by,—

(i)  ashare in or proportion of its capital; or

(i)  1its surplus or residual economic value (after sat-
isfying prior contractual claims); or

(iii)  its profitability or other indicator of its success;
but

(b)  does not include (for the avoidance of doubt) a right or
entitlement to interest on debt calculated at general mar-
ket rates prevailing at the time of the loan agreement, or
fluctuating in accordance with a formula which applies
general market rates prevailing from time to time.

In respect of equity return rights for which percentage entitle-
ments are not readily calculable for any reason, the persons
that hold or may hold them and the amounts are to be deter-
mined in accordance with any method set out in regulations.
A person is deemed to have a percentage of the equity return
rights held by another person in a business if the first person
has, or is one of 2 or more associates who together have, more
than 10% of the equity return rights in the second person.
The percentage of rights held by a person in another person is
calculated as follows:
a=bxc
where—
a is the percentage to be determined
b is the percentage of the equity return rights held by the
first person in the second person
c is the percentage of the equity return rights held by the
second person in the business.
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Meaning of material influence

Without limiting the ordinary meaning of the expression ma-
terial influence, the following people are deemed to have ma-
terial influence over an electricity business:

(a)
(b)
(©)

(d)

®

€]

(h)

a director or manager of a person that carries on the
business:

if the business is carried on by a natural person, that
person:

a person in accordance with whose directions, instruc-
tions, or wishes a person referred to in either of para-
graph (a) or paragraph (b), or the business, may be re-
quired or is accustomed to act in respect of the carrying
on or management of the business:

a person that exercises or that is entitled to exercise, or
who controls or is entitled to control the exercise of,
powers which would ordinarily fall to be exercised by a
person referred to in either of paragraph (a) or paragraph
(b):

a person that can appoint or remove, or control the ap-
pointment or removal of, a person referred to in either
of paragraph (a) or paragraph (b):

a person that has a power to influence a decision of the
business which would ordinarily require the holding of
control rights which would cause the person to exceed
the 10% threshold:

a person in circumstances where that person and the
business is acting, or proposing to act, jointly or in con-
cert in relation to the business; or

aperson that, under a trust or agreement (whether or not
the person is a party to it), may at any time have any of
the powers referred to in paragraph (c) to paragraph (f).

Where a person has material influence over an electricity busi-
ness under this section, and another person has any of the
powers or controls referred to in paragraph (c) to paragraph
(h) in relation to the first person or the majority of its direct-
ors or managers, then that other person is deemed also to have
material influence over the business, and so on.
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A person is deemed to have material influence over an electri-
city business if the person is one of 2 or more associates who,
together, have material influence over the business.

Subsection (3) does not apply to deem a person to have mater-
ial influence over a business only because that person is, under
section 12(1)(b) or (c), an associate of another person, pro-
vided those associates act in accordance with the arm’s-length
rules (with all necessary modifications) in respect of the busi-
ness.

For the avoidance of doubt, a power to cast one of many votes
at an election of trustees or councillors does not, of itself, con-
stitute material influence.

Section 11(1)(a): amended, on 14 October 2008, by section 8(1) of the Electri-
city Industry Reform Amendment Act 2008 (2008 No 71).

Section 11(2): amended, on 14 October 2008, by section 8(2) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Section 11(4): amended, on 14 October 2008, by section 5(3) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Meaning of associate
For the purposes of this Act, person A is an associate of person
B (and vice versa) if—
(a) person A is a body corporate, and person B is—
(i)  adirector of that body corporate; or
(i)  a related body corporate of that body corporate
(within the meaning of section 5B(2) of the Se-
curities Markets Act 1988); or
(i) adirector of a related body corporate of that body
corporate (within that same meaning); or
(b)  person A is a spouse, civil union partner, de facto part-
ner, child, or parent of person B; or
(¢)  [Repealed]
(d)  person A is a partner, to whom the Partnership Act 1908
applies, of person B; or
(da) person A is a limited partnership or an overseas limited
partnership and person B is a general partner or a limited
partner who takes part in the management of the limited
partnership (within the meaning of the Limited Partner-
ships Act 2008); or

21
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(e) person A is anominee or trustee for person B in relation
to interests in a business; or

(f)  person A is a director of a company, or holds more than
10% of the control rights in the company, and person A
and person B are parties to an agreement relating to—
(i)  the control of that company; or
(1))  more than 20% of the control rights in that com-

pany; or

(g) person A and person B are acting, or propose to act, or
are likely to act, jointly or in concert in relation to a
business; or

(h)  person A is a person who, in making a decision or exer-
cising a power materially affecting a business, is accus-
tomed, or under an obligation, or proposes, or is likely,
to act in accordance with the directions, instructions, or
wishes of person B.

References in subsection (1)(e) to (h) to a company or business

relate to a company or business in respect of which a connec-

tion with an electricity business is relevant.

Section 12(1)(a)(ii): amended, on 29 February 2008, by section 14 of the Se-
curities Markets Amendment Act 2006 (2006 No 47).

Section 12(1)(a)(ii): amended, on 1 December 2002, by section 30 of the Se-
curities Markets Amendment Act 2002 (2002 No 44).

Section 12(1)(b): amended, on 26 April 2005, by section 7 of the Relationships
(Statutory References) Act 2005 (2005 No 3).

Section 12(1)(c): repealed, on 26 April 2005, by section 7 of the Relationships
(Statutory References) Act 2005 (2005 No 3).

Section 12(1)(da): inserted, on 14 October 2008, by section 9 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Meaning of agency
[Repealed]

Section 13: repealed, on 8 August 2001, by section 5 of the Electricity Industry
Reform Amendment Act 2001 (2001 No 42).

Substance matters, not form

Any question under Parts 1 to 5 is to be determined according
to the nature, substance, and economic effect of the interest or
relationship or other facts, and independently of form.
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Without limiting subsection (1), a person may be involved in

an electricity business, or be an associate or agency, regard-

less of whether a right, influence, power, obligation, or agree-

ment—

(a) is expressed or implied:

(b)  is direct or indirect:

(c) 1is legally enforceable or not:

(d) isrelated to a particular control right or not:

(e)  issubjecttorestraint or restriction or is capable of being
made subject to restraint or restriction:

(f)  is exercisable presently or in the future:

(g) s exercisable only on the fulfilment of a condition:

(h) is exercisable alone or jointly with another person or
persons.

A power, influence, or ability exercisable jointly with another

person or persons is deemed to be exercisable by either or any

of those persons.

A reference to a power or obligation includes a reference to
a power, influence, ability, or requirement that arises from, or
is capable of being exercised or required as the result of, a
breach of any trust or agreement whether or not it is legally
enforceable.

Compare: 1988 No 234 s 5(4), (5), (6)

Application of Act

Application to persons outside New Zealand

This Act extends to the acquisition or having of interests in
electricity businesses in New Zealand by persons outside New
Zealand.

Compare: 1986 No 5 s 4(3)

Act binds the Crown

This Act binds the Crown except as provided in subsection (2).
This Act does not apply to the Crown in so far as this Act
applies, or would apply, to the Crown’s involvement in both a
business that operates all or part of the national grid and in an
electricity supply business.

23
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Part 2
Separation of lines and supply—Rules
and exemptions

Ownership separation

Heading: substituted, on 14 October 2008, by section 10 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Ownership restrictions

The purpose of this section is to prevent a person being in-
volved both in a line, and in generation or supply, in certain
circumstances.

It is a contravention of this Part if a person has an involvement
that is a breach of either or both of the following:

(a)  the connected generation cap:

(b)  the connected customers selling cap.

Section 17: substituted, on 14 October 2008, by section 10 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Connected generation and connected customers
selling caps

Heading: inserted, on 14 October 2008, by section 10 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Connected generation cap rule
The connected generation cap is breached by a person if—
(a) any of the person’s connected generation with a cap-
acity greater than 5 MW in total (determined according
to nameplate or nameplates) was commissioned before
20 May 2003; or
(b)  the person’s connected generation has a total capacity
(determined according to nameplate or nameplates) that
exceeds the greater of—
(i) 50 MW; or
(i)  20% of the average of the maximum demand, in
the immediately preceding 3 financial years, on
the local network area.

This section is subject to section 17B.

Section 17A: inserted, on 14 October 2008, by section 10 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).


http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100465
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100465
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100465
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100465

Reprinted as at
18 December 2013 Electricity Industry Reform Act 1998 Part 2 s 17C

17B

17C
(D)

)

Small or encouraged connected generation

The following connected generation is not counted for the pur-

pose of section 17A (but is counted for the purposes of section

17D, which relates to the threshold for corporate separation
and arm’s-length rules):

(a)  generation commissioned on or after 8 August 2001 if
the electricity generated from it is produced only from
renewable energy sources:

(b)  generation commissioned on or after 8 August 2001 if
the electricity generated from it is produced partly from
renewable energy sources, as long as fossil fuels pro-
vide no more of the total fuel energy input for the gen-
erator or generators comprising the generation plant in
any 12-month period than—

(1)  20%; or

(i)  any larger amount approved by the Minister (on
the conditions, if any, he or she thinks fit) after
first taking into account whether or not the gen-
eration uses new or advanced technology:

(c)  generation where the total capacity (determined ac-
cording to nameplate or nameplates) of the generator is
5 MW or less if the generation was owned or operated,
directly or indirectly, by the relevant person—

(1)  before 23 June 1998; and

(i)  continuously between that date and the date when
the person counts that generation for the purposes
of section 17A:

(d)  generation that is disregarded under section 19.

Section 17B: inserted, on 14 October 2008, by section 10 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Connected customers selling cap rule

The connected customers selling cap is breached by a person if
the person is involved in selling more electricity to connected
customers within a local network area, in total, in a financial
year, than the equivalent of the person’s qualifying generation
within the local network area.

The person’s qualifying generation is the sum of the total an-
nual nominal MWh capacity of the following generation (cal-

25
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culated as if the generation were operated at total capacity (de-
termined according to nameplate or nameplates) for 24 hours
for 365 days per annum):

atb+tc

where—

a is the person’s connected generation that is counted for
the purpose of the connected generation cap in section
17A; and

b is any connected generation referred to in section
17B(a), (b), or (c) in which the person has an involve-
ment; and

c is any generation referred to in section 17B(a) or (b) that

is connected to the national grid, if,—

(a) on application by or on behalf of the person,
the Commission has determined, by notice in the
Gazette, that the generation should be treated as
being within the local network area of the lines
in which the person is involved; and

(b)  thetotal capacity (determined according to name-
plate or nameplates) of all generation in which
the person has an involvement does not exceed
100 MW.

The Commission may not determine that any generation
should be treated as being within more than 1 local network
area.

Section 17C: inserted, on 14 October 2008, by section 10 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Corporate separation and arm s-length rules

Heading: inserted, on 14 October 2008, by section 10 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Threshold for corporate separation and arm’s-length
rules

A business is a connected electricity business if the busi-
ness, or a person involved in the business, has an involvement
in more than 10 MW (determined according to nameplate or
nameplates) of connected generation (including any connected
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generation referred to in section 17B and any generation that
the Commission has determined under section 17C(2) should
be treated as being within a local network area).

Section 17D: inserted, on 14 October 2008, by section 10 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Corporate separation and arm’s-length rules imposed
Every person or persons who carry on a connected electricity
business must carry on the business involving the relevant line
in a different company from the company that carries on the
business involving the qualifying generation or the selling to
connected customers.

Every person who is involved in either of the connected elec-
tricity businesses must comply, and ensure that the person’s
electricity businesses comply, with the arm’s-length rules.

Section 17E: inserted, on 14 October 2008, by section 10 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Use-of-systems agreements rules for businesses
with 5 MW or more of connected generation

Heading: inserted, on 14 October 2008, by section 10 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Use-of-systems agreements rules for businesses with
5 MW or more of connected generation
This section applies to an electricity business—
(a)  that either—
(i)  isrequired to comply with the arm’s-length rules;
or
(1)) would be required to comply with the arm’s-
length rules if the threshold for those rules were
set at 5 MW of connected generation (instead of
10 MW); and
(b)  that sells more than 5 GWh of electricity to connected
customers in a financial year.
Every director of that electricity business must ensure that—
(a)  the business has a comprehensive, written use-of-sys-
tems agreement that provides for the supply of line ser-
vices (to the extent that those services are for the pur-
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pose of retailing) to the business that is involved in sell-

ing electricity (entered into, in the case of a business to

which the corporate separation rule does not apply, as if

the businesses were separate legal persons); and

the terms of that use-of-systems agreement do not dis-

criminate in favour of one business and do not contain

arrangements that include elements that the business

usually omits, or omit elements that the business usu-

ally includes, in use-of-systems agreements with parties

that are—

(i)  connected or related only by the transaction or
dealing in question; and

(i)  acting independently; and

(iii) each acting in its own best interests; and

the business operates in accordance with that use-of-

systems agreement; and

the business publishes that use-of-systems agreement

on an Internet site maintained by or on behalf of the

business so that it is available to the public at all rea-

sonable times.

The directors of that electricity business must publish on an
Internet site maintained by or on behalf of the business, so
that it is available to the public at all reasonable times, a cer-
tificate, signed by those directors, stating whether or not, in
the preceding calender year,—

(a)

(b)

the terms in the use-of-systems agreement are a true
and fair view of the terms on which line services were
supplied in respect of the sales to which the agreement
relates during that year; and

this section was otherwise fully complied with during
that year.

Every director commits an offence who—

(a)
(b)

refuses or knowingly fails to comply with this section;
or

publishes a use-of-systems agreement or a certificate
knowing that it is false or misleading in a material par-
ticular.
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(D)

Every director who commits an offence under subsection
(4) is liable on summary conviction to a fine not exceeding
$200,000.

Section 17F: inserted, on 14 October 2008, by section 10 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Exemption for Transpower

Heading: inserted, on 14 October 2008, by section 10 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Exemption for Transpower New Zealand Limited for
purpose of deferring investment in national grid

In this section, unless the context otherwise requires, Trans-
power means Transpower New Zealand Limited and any sub-
sidiary of or successor to that company.

This section applies if, and to the extent to which, Transpower
contracts with another person for that person to generate elec-
tricity for the purpose of deferring the need for investment by
Transpower in the national grid.

Transpower is not involved in that person’s electricity gener-
ation for the purposes of this Act.

Section 17G: inserted, on 14 October 2008, by section 10 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

20% aggregate cross-ownership prohibition
[Repealed]

Section 18: repealed, on 14 October 2008, by section 11 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Scope of application of rules in this Part

Heading: substituted, on 14 October 2008, by section 12 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Certain businesses and involvements to be disregarded
For the purposes of this Act, no account is to be taken of a
person’s business, or involvement or interest in a business, if—
(a) the ordinary business of the person consists of, or in-
cludes, the lending of money and that person has the
involvement or interest only as security given for a loan

29
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(b)

(©)

(d)

(e)

®

(2

or guarantee of a loan entered into in the ordinary course

of the business of that person or as a result of enforcing

that security; or

that person has the involvement or interest by reason

only of acting for another person to acquire or dispose

of'a security on behalf of the other person in the ordinary

course of business of a sharebroker and that person is a

person authorised to undertake trading activities on a

stock exchange; or

that person—

(i)  has the involvement or interest by reason only
that he or she has been authorised by resolution
of'the directors or other governing body of a body
corporate to act as its representative at a meeting
or meetings of members, or a class of members,
of another person; and

(i)  has no discretion to determine how to represent
the body corporate at the meeting or meetings; or

that person—

(i)  has the involvement or interest solely by reason
of being appointed as a proxy to vote at a meeting
or meetings of members, or of a class of mem-
bers, of another person; and

(i1)  has no discretion to determine how the proxy
should be exercised at the meeting or meetings;
or

that person has the involvement or interest by reason

only that the person is a bare trustee of a trust to which

the involvement or interest is subject; or

that person is involved only because the ordinary busi-

ness of the person consists of or includes the selling

of core assets of an electricity business, and the person
does not operate those assets; or

that person is involved because the person has an inter-

est in an irrigation scheme, where—

(i)  that scheme is physically connected to a gener-
ator or core generation assets and was built and is
operated primarily for the purpose of irrigation;
and
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(i)  that person does not hold, through the person’s
interest in the scheme, any equity return rights
or control rights in, or manage or operate, the
generator or core generation assets; or

(ga) that person is involved because the person has an in-

terest in a business that generates electricity from a

geothermal energy source if—

(i)  the geothermal plant was commissioned between
1 January 1998 and the date on which this para-
graph comes into force, and is currently owned
by the person that commissioned it; and

(i)  the output from the geothermal plant is less than
12 MW (determined according to nameplate or
nameplates); or

(gb) that person is involved in the generation of reserve en-
ergy that is in accordance with the terms and conditions
for that reserve energy set by the Commission, as those
terms are defined in the Electricity Act 1992; or

(gc) that person is involved in the generation of electricity
that is solely for the person’s own consumption or for
the consumption of that person’s associates; or

(gd) that person is involved in the generation of electricity
that does not have a total annual nominal capacity
greater than 5 GWh per annum (determined according
to nameplate or nameplates); or

(ge) that person is involved in selling no more than 5 GWh
of electricity to connected customers within a local net-
work area, in total, in a financial year; or

(h)  the business, involvement, or interest is exempted by
the Commission under section 81; or

(i)  the business, involvement, or interest is declared, by
regulations made under this Act, to be a disregarded
business, involvement, or interest.

(1A) For the purposes of this Act, no account is to be taken of a
person’s involvement in a line that—

(a) is not connected, directly or indirectly, to the national
grid:

(b)  conveys electricity only from a generator to the national
grid or from the national grid to a generator:
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(c)  conveys less than 5 GWh per annum:

(d)  conveys electricity solely for the consumption of a per-
son who is involved in the line or for the consumption
of its associates:

(e) conveys electricity (other than via the national grid)
only from a generator to a local network or from a local
network to a generator:

(f)  conveys electricity mostly in competition with another
line or lines operated by another electricity business that
is not an associate of a person who is involved in the first
line, provided that the competition is actual competition
and not potential competition.

For the purposes of subsection (1)(e), a trustee may be a bare
trustee despite the fact that he or she is entitled as a trustee to
be remunerated out of the income or property of the trust.

This section is subject to section 80 (extensions) and to any
regulations made under this Act.
Compare: 1988 No 234 s 6

Section 19(1)(b): amended, on 1 December 2002, by section 30 of the Securities
Markets Amendment Act 2002 (2002 No 44).

Section 19(1)(ga): inserted, on 8 August 2001, by section 6 of the Electricity
Industry Reform Amendment Act 2001 (2001 No 42).

Section 19(1)(gb): inserted, on 14 October 2008, by section 13(1) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 19(1)(gc): inserted, on 14 October 2008, by section 13(1) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 19(1)(gd): inserted, on 14 October 2008, by section 13(1) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 19(1)(ge): inserted, on 14 October 2008, by section 13(1) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 19(1A): inserted, on 14 October 2008, by section 13(2) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Application of ownership separation rules to
trust-like interests

Non-specific interests rule

The purpose of subsections (2) to (5) is to ensure that owner-
ship separation is required of trust-like entities where there are
significant levels of membership overlap.
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)

(6)

(7)

(8)

No person (person A) may exceed the overlap threshold with

another person (person B) where—

(a) person A is involved in business A; and

(b)  person B is involved in business B; and

(c) either or both of person A or person B is a trust-like
entity; and

(d) person B has a reverse overlap with person A or mem-
bers of person A;—

and, if person A is in breach of this requirement, so is person

B.

Reverse overlap in subsection (2)(d) means person B exceeds
the overlap threshold with person A as if that term had the
meaning set out in section 3, but applied also to person B and
as if all references in that definition to non-specific interests in
person A were references to interests in person B.

No local authority with an involvement in business A may,
after 23 June 1998, establish a local overlap with a trust-like
entity involved in business B.

For the purposes of subsection (4), local overlap exists with
the trust-like entity when the members of the trust-like entity
substantially comprise people or organisations in the commu-
nity of the local authority.

The purpose of subsections (7) and (8) is to prevent avoidance
of'the ownership separation rules where interests in a trust-like
entity are equivalent to an involvement.

No person may participate in a trust-like entity which is in-
volved in business A if that person is also involved in busi-
ness B, or participates in a trust-like entity which is involved
in business B.

For the purposes of subsection (7), a person participates in a

trust-like entity when it has—

(a)  expectancies receivable alone, or with any group of as-
sociates, in respect of benefits from the trust-like entity
which are equivalent in significance to 10% or more of
all equity return rights available from the trust-like en-
tity; or

(b)  a material influence over the trust-like entity where the
definition of material influence in section 11 is read as if

33
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its references to the electricity business were references
to the trust-like entity.
For the purposes of this section, trust-like entity means any
person in which non-specific interests are held.
This section is subject to section 34 (which relates to compan-
ies with direct ownership).

Responsibility for remedying contravention

This section governs the order of responsibility for remedying

contraventions of section 20.

The contraventions must be remedied as follows:

(a) first, by any person whose activities have resulted in the
contravention where the person knew or ought to have
known that the contravention was likely; and

(b)  second, by any person in which interests that constitute
the overlap are held; and

(c)  third, by the members whose interests cause the contra-
vention, other than any referred to in paragraph (a).

In taking steps to comply with subsection (2)(b), unless the
parties responsible otherwise agree, the interests of the persons
whose interests most recently became part of the overlap must
be first divested.

The trustees of a trust may vary the trust deed, and the board
of a body corporate may amend the constitution, to the extent
necessary to enable the contravention to be remedied.

Process for compliance
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Compliance with ownership separation rules
[Repealed]

Section 22: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).
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Agreements and negotiations leading to separation
[Repealed]

Section 23: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Corporate separation
[Repealed]

Section 24: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Arms length rules
[Repealed]

Section 25: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

12 months’ lead in time to full arms length
[Repealed]

Section 26: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Interim exemptions, rules, and compliance
options
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Purpose of sections
[Repealed]

Section 27: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Exemptions for certain involvements
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Exemption for existing involvements until separation
[Repealed]

Section 28: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).
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36

Exemption for acquisitions of one person’s
cross-involvements
[Repealed]

Section 29: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Ban on expanding cross-involvements
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Ban on expansion in cross-involvements
[Repealed]

Section 30: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Options for persons wishing to expand
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Exemption for any involvement in single unseparated
business
[Repealed]

Section 31: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Exemption for certain Treaty-related transactions
[Repealed]

Section 32: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Exemption for Highbank right of first refusal in Ngai
Tahu Treaty settlement
[Repealed]

Section 33: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).
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37
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Exemption for companies with direct ownership
[Repealed]

Section 34: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Other expansion option
[Repealed]

Section 35: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Compliance process for existing 20%
aggregates
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Compliance process for existing 20% aggregates
[Repealed]

Section 36: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Mirror trust and mirror co-operative option
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Mirror trust option
[Repealed]

Section 37: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Qualifying conditions on mirror trust option
[Repealed]

Section 38: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Transfer of business to mirror trust
[Repealed]

Section 39: repealed, on 8 August 2001, by section 12 of the Electricity Industry
Reform Amendment Act 2001 (2001 No 42).
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Beneficiaries of mirror trusts
[Repealed]

Section 40: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Terms of trust deeds for mirror trusts
[Repealed]

Section 41: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Mirror co-operatives
[Repealed]

Section 42: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Exemption of mirror trusts from ownership separation
rules
[Repealed]

Section 43: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Exemption of mirror trusts from rule limiting expansion
of control by trust-like agencies
[Repealed]

Section 44: repealed, on 8 August 2001, by section 15 of the Electricity Industry
Reform Amendment Act 2001 (2001 No 42).

Trusts that cease to be mirror trusts
[Repealed]

Section 45: repealed, on 14 October 2008, by section 14 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

No expansion of control by trust-like agencies
in electricity supply
[Repealed]

Heading: repealed, on 8 August 2001, by section 17(1) of the Electricity Indus-
try Reform Amendment Act 2001 (2001 No 42).
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46A

46B

46C

No expansion of control by trust-like agencies in
electricity supply
[Repealed]

Section 46: repealed, on 8 August 2001, by section 17(1) of the Electricity
Industry Reform Amendment Act 2001 (2001 No 42).

Exemptions for generation
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Exemption for new generation from new renewable
energy source
[Repealed]

Section 46A: repealed, on 14 October 2008, by section 14 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Electricity lines business to publicly notify acquisition or
increase of distributed generation
[Repealed]

Section 46B: repealed (with effect on 20 May 2003), on 17 October 2004,
by section 11 of the Electricity Industry Reform Amendment Act 2004 (2004
No 81).

Exemptions for generation commissioned after
20 May 2003 and for reserve energy
[Repealed]

Heading: repealed, on 14 October 2008, by section 14 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Exemptions for generation commissioned after 20 May
2003 and for reserve energy
[Repealed]

Section 46C: repealed, on 14 October 2008, by section 14 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

39


http://www.legislation.govt.nz/pdflink.aspx?id=DLM98349
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100483
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100483
http://www.legislation.govt.nz/pdflink.aspx?id=DLM315166
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100483
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100483

Reprinted as at

Part 3 s 47 Electricity Industry Reform Act 1998 18 December 2013

47

48
(D

)
)

40

Part 3
Separation of lines and
supply—Enforcement and penalties

Preliminary

Contraventions

In this Part, unless the context otherwise requires, a reference

to a person who has contravened a provision of this Act is a

reference to a person who—

(a)  has contravened the provision; or

(b)  has attempted to contravene the provision; or

(c)  has aided, abetted, counselled, or procured any other
person to contravene the provision; or

(d)  has induced, or attempted to induce, any other person,
whether by threats or promises or otherwise, to contra-
vene the provision; or

(e)  has been in any way, directly or indirectly, knowingly
concerned in, or party to, the contravention by any other
person of the provision; or

(f)  has conspired with any other person to contravene the
provision.

Inadvertent contraventions

It is a defence to any proceedings under this Part for contra-

vention of Part 2 that—

(a)  the contravention arose otherwise than by reason of the
person’s action; and

(b)  the person did not know, and ought not reasonably to
have known, of the contravention.

This defence expires 3 months after the person became aware

of the contravention.

This section does not apply to a contravention of section 17D
or 17E (corporate separation and arm’s-length rules) or 17F
(use-of-systems agreements).

Section 48(1): amended, on 14 October 2008, by section 15(1) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Section 48(3): added, on 14 October 2008, by section 15(2) of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).
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51
(1)

2)

Jurisdiction of High Court

In accordance with this Part, the High Court may hear and

determine the following matters:

(a) proceedings for the recovery of pecuniary penalties
under section 51:

(b)  applications for injunctions under section 52:

(c) actions for damages under section 53:

(d) proceedings under section 54 (order divestiture of as-

sets):

(e) proceedings under section 55 (penalty/commercial
gain):

(f)  applications under section 56 (give directions, re-open
agreements):

(g) applications for orders under section 89 of the Com-
merce Act 1986 (as applied to this Act by section 58
of this Act).

Compare: 1986 No 5s 75

Jurisdiction of District Courts

In accordance with this Part, the District Court may hear and
determine proceedings for offences against sections 100 and
103 of the Commerce Act 1986 (as applied to this Act by sec-
tion 58 of this Act).

Compare: 1986 No 5 s 76

Penalties

Pecuniary penalties

If the court is satisfied on the application of the Commission
or any other person that a person has contravened Part 2 or
section 68, the court may order the person to pay to the Crown
a pecuniary penalty that the court determines to be appropriate.
The maximum amount of the pecuniary penalty is the same
as may from time to time be specified in section 80 of the
Commerce Act 1986, in respect of each act or omission.
Compare: 1986 No 5 s 80
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Injunctions

Where it appears to the court, on the application of the Com-

mission or any other person, that a person intends to engage,

or is engaging, or has engaged, in conduct that constitutes or
would constitute a contravention of Part 2 or section 68, the
court, by order, may do all or any of the following things:

(a)  grant an injunction restraining any person from engag-
ing in conduct that constitutes or would constitute such
a contravention:

(b)  impose on any person obligations to be observed in the
carrying on of any business or the safeguarding of any
business or any assets of any business:

(c) provide for the carrying on of any business or the
safeguarding of any business or assets of any business,
either by the appointment of a person to conduct or
supervise the conduct of any business (on such terms
and with such powers as may be specified or described
in the order), or in any other manner, as it thinks neces-
sary in the circumstances of the case.

Compare: 1986 No 5 s 84

Actions for damages

Every person is liable in damages for any loss or damage
caused by that person engaging in conduct that constitutes a
contravention of Part 2 or section 68.

The amount of damages is the same as the amount that applies
from time to time under section 82 of the Commerce Act 1986.
Compare: 1986 No 5 s 82

Court may order divestiture of assets or voting securities
In any case where the court, on the application of the Com-
mission or any other person, is satisfied that any person has
contravened Part 2 in respect of any involvement or has been
found in any other proceedings under this Part to have contra-
vened Part 2 in that respect, it may, by order,—
(a) give directions for the disposal by that person of the
assets or voting securities that may be specified in the
order; or
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(b)  prohibit the exercise, for such period as the court thinks
fit, of any right to vote attaching to any voting secur-
ities specified in the order (being securities in respect of
which the person is in contravention of Part 2); or

(c)  declare that the exercise of voting or other rights attach-
ing to any voting securities (being securities in respect
of which the person is in contravention of Part 2) is void
and of no effect; or

(d)  for the purpose of securing compliance with any other
order made under this subsection, direct any person to
do or refrain from doing a specified act.

An order under subsection (1) may be made on such terms and
conditions as the court thinks fit.

Without limiting subsection (2), an order made under this sec-

tion may require—

(a)  that assets and voting securities are, or any interest in
them is, disposed of within a time specified by the court,
regardless of the price obtainable at that time:

(b) that neither the assets and voting securities are, nor any
interest in them is, disposed of to any specified person
or class of persons:

(c) thatthe assets and voting securities are, or any interest in
them is, disposed of in a manner and on terms specified
by the court:

(d) that the proceeds of any disposition are—

(i)  applied towards the costs of the application:
(i)  paid in such amounts and to such persons as the
court specifies.

This section does not apply to a contravention of section 17D
or 17E (corporate separation and arm’s-length rules) or 17F
(use-of-systems agreements).

Compare: 1978 No 103 s 32(1)(d), (1), (m), (2), (3); 1986 No 5 s 85

Section 54(4): added, on 14 October 2008, by section 16 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Additional penalty for contravention involving
commercial gain

The court may order a person who is found to have contra-
vened Part 2 or section 68 to pay an amount not exceeding
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3 times the value of any commercial gain resulting from the
contravention if the court is satisfied that the contravention oc-
curred in the course of producing a commercial gain.

The order may be in addition to any other penalty the court
may impose under this Act.

For the purpose of subsection (1), the value of any gain is to
be assessed by the court, and any amount ordered to be paid is
recoverable in the same manner as a pecuniary penalty.

Compare: 1990 No 98 s 47; 1991 No 69 s 339B; 1994 No 104 s 409; 1996
No 69 s 8

Other powers to give directions, re-open agreements

If the court is satisfied, on the application of the Commission
or any other person, that a person has contravened Part 2 or
section 68, the court may give directions ordering a person
or persons in contravention to renegotiate any agreement or
agreements that contravene, or give rise to a contravention of,
this Act, on such terms as the court specifies.

If directions under subsection (1) are not complied with to the

satisfaction of the court, the court may—

(a) re-open any agreement that contravenes, or gives rise
to a contravention of, this Act and make any orders it
deems just and equitable for the purpose of reopening
the transaction and setting aside the contravention, and,
if appropriate, reinstating the parties as nearly as may
be in their former positions:

(b)  give directions concerning the business or property of
the person, or the management or administration of that
person’s business or property (including a direction that
a person cease to be a manager of the business), and
every person is bound by the directions.

Limits on defences and penalties for failure to publicly
notify acquisition or increase of distributed generation
[Repealed]

Section 56A: repealed (with effect on 20 May 2003), on 17 October 2004,
by section 13 of the Electricity Industry Reform Amendment Act 2004 (2004
No 81).
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Miscellaneous provisions

Miscellaneous

In determining an appropriate penalty under this Part, the court

must have regard to all relevant matters, including—

(a)  the nature and extent of the act or omission:

(b)  the nature and extent of any loss or damage suffered by
any person as a result of the act or omission:

(c)  the circumstances in which the act or omission took
place:

(d)  whether or not the person has previously been found by
the court in proceedings under this Part to have engaged
in any similar conduct.

The standard of proof in proceedings under this Part is the
standard of proof applying in civil proceedings.

In any proceedings under this Part, the Commission, upon the
order of the court, may obtain discovery and administer inter-
rogatories.

Proceedings under this Part may be commenced within 3 years
after the matter giving rise to the contravention arose.

Where conduct by any person constitutes a contravention of 2
or more provisions of Part 2 or section 68, proceedings may
be instituted under this Act against that person in relation to
the contravention of any 1 or more of the provisions; but no
person is liable to more than 1 pecuniary penalty under this
Part in respect of the same conduct.

Compare: 1986 No 5 s 80(2)—(6)

Application of Commerce Act 1986 and the Crown

Entities Act 2004 provisions

The following provisions of the Commerce Act 1986 apply

with necessary modifications:

(a)  sections 77 and 78 (lay members):

(b)  section 79 (evidence not otherwise admissible):

(c)  section 88 (general provisions relating to granting of
injunctions):

(ca) section 88A (when undertaking as to damages not re-
quired by Commission):

(d)  section 89 (other orders):
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(e)  section 90 (conduct by servants or agents):

(f)  section 98 (Commission may require person to supply
information or documents or give evidence):

(g) section 98A (power to search):

(h)  sections 98B to 98G (relating to warrants, etc):

(i)  section 99 (powers of Commission to take evidence):

(j)  section 100 (powers of Commission to prohibit disclos-
ure of information, documents, and evidence):

(k)  section 100A (Commission may state case for opinion
of High Court):

(I)  sections 101 and 102 (notices):

(m) section 103 (offences):

(n)  section 104 (determinations of Commission):

(0)  [Repealed]

(p)  section 106 (proceedings privileged):

(q)  section 106A (judicial notice):

(r)  section 109 (Commission may prescribe forms).

Section 58 heading: amended, on 25 January 2005, by section 200 of the Crown
Entities Act 2004 (2004 No 115).

Section 58(ca): inserted, on 14 October 2008, by section 17 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Section 58(0): repealed, on 25 January 2005, by section 200 of the Crown En-
tities Act 2004 (2004 No 115).

Additional proceedings
Proceedings brought under this Part are in addition to any pro-
ceedings brought under any other Act.

Part 4
Separation of lines and supply—Taxation
[Repealed]

Part 4: repealed, on 14 October 2008, by section 18 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Purpose
[Repealed]

Section 60: repealed, on 14 October 2008, by section 18 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).
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Mirror co-operatives
[Repealed]

Section 61: repealed, on 14 October 2008, by section 18 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Mirror trusts
[Repealed]

Section 62: repealed, on 14 October 2008, by section 18 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Consolidation rules modified generally for purposes of
corporate ownership split and ownership split
[Repealed]

Section 63: repealed, on 14 October 2008, by section 18 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Gifts not to form part of capital gain amounts
[Repealed]

Section 64: repealed, on 14 October 2008, by section 18 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

No stamp duty payable
[Repealed]

Section 65: repealed, on 20 May 1999, by section 7 of the Stamp Duty Abolition
Act 1999 (1999 No 61).

Shares not acquired for resale
[Repealed]

Section 66: repealed, on 14 October 2008, by section 18 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Definitions for tax sections
[Repealed]

Section 67: repealed, on 14 October 2008, by section 18 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).
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Part 5
Separation of lines and
supply—Miscellaneous provisions

Anti-avoidance

Duty not to defeat purposes of Parts 1 to 5

No person may at any time do anything to defeat the purposes
of Parts 1 to 5.

Compare: 1992 No 56 s 67(1)

No compensation

No compensation

No compensation shall be payable by the Crown to any person
or in any other manner howsoever for any loss or damage or
any taxation liability arising from the enactment or operation
of this Act.

Subsection (1) applies notwithstanding any other enactment or
rule of law.
Compare: 1993 No 7s 8

Disclosure

Disclosure regime

Every person must disclose the following, in accordance with

any disclosure regulations that may from time to time be made

under section 87:

(a) aninvolvement or interest in an electricity business:

(b)  anon-specific interest in a person involved in an elec-
tricity business.

(c)  [Repealed]

Any such regulations may provide for any or all of the follow-

ing:

(a) by and to whom the disclosure is made:

(b)  what needs to be disclosed:

(c)  when it must be disclosed:

(d)  the form of the disclosure:

(e) the maintenance of files of notices or registers of in-
volvements or interests and access to those files or regis-
ters and limitations on access to those files or registers:
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(f)  exemptions from the requirements of the regulations:

(g) amethod of ascertaining percentages for the purpose of
the 10% and 20% thresholds:

(h)  the consequences of any failure to make disclosure in
accordance with the regulations, including providing
for the court to make orders directing disclosure, com-
pensatory orders, or other orders described in section
427F of the Securities Markets Act 1988, who may
apply for the orders, and related matters.

Subsection (2) does not limit the generality of section 87(2)(f).

Section 70(1)(c): repealed, on 14 October 2008, by section 19 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Section 70(2)(h): amended, on 29 February 2008, by section 14 of the Securities
Markets Amendment Act 2006 (2006 No 47).

Disclosure as to electricity sold to connected customers

within local network area

Every person who sells electricity to connected customers

must provide to the Commission, as soon as practicable after

the end of each financial year, a statement that—

(a)  shows the calculation of the person’s qualifying gener-
ation in respect of that financial year; and

(b)  sets out how much electricity the person sold to con-
nected customers during that financial year; and

(c) includes a certificate, signed by the directors of the elec-
tricity business, stating whether or not the quantity of
electricity the person sold to connected customers dur-
ing that financial year exceeded the limit set out in sec-
tion 17C.

The statement must be in the form prescribed by the Commis-

sion from time to time.

The statement must be audited by an independent chartered

accountant.

The statement must be published on an Internet site maintained

by or on behalf of the electricity business so that it is available

to the public at all reasonable times.

Every person commits an offence who—

(a) refuses or knowingly fails to provide the statement to
the Commission; or
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(b)  provides the statement to the Commission knowing that
it is false or misleading in a material particular.

Every person who commits an offence under subsection

(5) is liable on summary conviction to a fine not exceeding

$200,000.

Section 70A: inserted, on 14 October 2008, by section 20 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Directors must report compliance with arm’s-length rules
Each director of a business to which the arm’s-length rules
apply must provide to the Commission, no later than 31 March
in each year, a statement confirming whether or not the director
has complied with all of the arm’s-length rules during the pre-
ceding calendar year.

The director must publish that statement on an Internet site
maintained by or on behalf of the business so that it is available
to the public at all reasonable times.

Section 70B: inserted, on 14 October 2008, by section 20 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Matters relevant to implementation of Part 2
[Repealed]

Heading: repealed, on 14 October 2008, by section 21 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Trust deeds
[Repealed]

Section 71: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Beneficiaries of customer lines trusts
[Repealed]

Section 72: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Shareholders of lines co-operatives
[Repealed]

Section 73: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).


http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100489
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100489
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100492
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100492
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100492
http://www.legislation.govt.nz/pdflink.aspx?id=DLM1100492

Reprinted as at
18 December 2013 Electricity Industry Reform Act 1998 Part 55 80

74

75

76

77

78

79

80
(1)

2)

Power to make gifts
[Repealed]

Section 74: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Application of Securities Act 1978

[Repealed]

Section 75: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Protection from other Acts
[Repealed]

Section 76: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Member approvals, etc
[Repealed]

Section 77: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Consultation requirements
[Repealed]

Section 78: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Technical redundancy
[Repealed]

Section 79: repealed, on 14 October 2008, by section 21 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Extensions and exemptions

Extensions

The Commission may, for the purposes of this Act, in its dis-
cretion, by notice in the Gazette, bring within this Act a busi-
ness or involvement or interest that is disregarded under sec-
tion 19.

The Commission may exercise that power by designating a
business or involvement or interest as one to which a para-
graph of section 19 no longer applies.
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This section does not authorise the Commission to make a
class designation.

Before making a designation under this section, the Commis-
sion must do everything reasonably possible on its part to ad-
vise the person whose business, involvement, or interest is be-
ing designated of the proposed terms of'it; and give that person
a reasonable opportunity to make submissions to the Commis-
sion.

Subsection (4) does not apply in respect of a designation if the
Commission considers that it is desirable in the public interest
that the designation be made urgently.

Failure to comply with subsection (4) does not affect the val-
idity of a designation.

The designation takes effect from the date specified in the des-
ignation (which may not be earlier than the date of the Gazette
notice).

The designation has effect according to its tenor.

The Commission may in like manner vary or revoke any such
designation.

The Commission must keep a list of all current designations
made by it under this section available for public inspection
free of charge during normal office hours at the offices of the
Commission.

A designation under this section is not a regulation within the
meaning of the Regulations (Disallowance) Act 1989.

Exemptions

The Commission may, for the purposes of this Act, in its dis-

cretion and upon the terms and conditions (if any) that it thinks

fit, by notice in the Gazette, exempt—

(a) any business, involvement, or interest, or class of busi-
ness, involvement, or interest, from the application of
this Act; or

(b) any person or class of persons from compliance with
any provisions of this Act or any regulations made
under it.
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[Repealed]

The exemption takes effect from the date specified in the ex-
emption (which may not be earlier than the date of the Gazette
notice).

The exemption has effect according to its tenor.

The Commission may in like manner vary or revoke any such
exemption.

The Commission must keep a list of all current exemptions
made by it under this section available for public inspection
free of charge during normal office hours at the offices of the
Commission.

An exemption under this section is not a regulation within the
meaning of the Regulations (Disallowance) Act 1989.

Section 81(1): substituted, on 8 August 2001, by section 22 of the Electricity
Industry Reform Amendment Act 2001 (2001 No 42).

Section 81(2): repealed, on 8 August 2001, by section 22 of the Electricity
Industry Reform Amendment Act 2001 (2001 No 42).

Application of other Acts

Application of Commerce Act 1986

Except as provided in section 83 (not interconnected under
Commerce Act 1986), nothing in this Act overrides or limits
the provisions of the Commerce Act 1986.

Not interconnected under Commerce Act 1986

For the purposes of Part 2 of the Commerce Act 1986, busi-
nesses to which sections 17D and 17E (corporate separation
and arm’s-length rules) apply are deemed to be separate bod-
ies corporate that are not interconnected, despite the fact that
they may have a common owner.

Subsection (1) applies notwithstanding section 2(7) of the
Commerce Act 1986.

Section 83(1): amended, on 14 October 2008, by section 22 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).
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Application of Energy Companies Act 1992
[Repealed]

Section 84: repealed, on 14 October 2008, by section 23 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Dealing with land held for public works
[Repealed]

Section 85: repealed, on 14 October 2008, by section 23 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Illegal Contracts Act 1970

An agreement lawfully entered into does not become illegal
or unenforceable by any party by reason of the fact that its
performance is in breach of this Act.

An agreement entered into in breach of this Act is voidable at
the option of any party to the agreement who is not in breach of
this Act by notice in writing to the other party to the agreement
at any time within 1 month after the innocent party has notice
that the agreement is in breach of this Act.

Regulation-making powers

Regulations

The Governor-General may from time to time, by Order in

Council made on the recommendation of the Commission,

make regulations for all or any of the following purposes:

(a)  declaring a class of businesses or involvements or inter-
ests to be a disregarded business or involvement or in-
terest to which this Act does not apply for the purpose
of section 19(1)(i) and specifying any conditions that
apply:

(b)  declaring a class of businesses or involvements or inter-
ests to be businesses, involvements, or interests that are
no longer disregarded under section 19.

The Governor-General may from time to time, by Order in

Council, make regulations for all or any of the following pur-

poses:

(@)  [Repealed]

(b)  setting out the method of determining persons or
amounts for the purpose of section 10(4) (percentage
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entitlements to equity return rights not readily ascer-
tainable):

(c)  [Repealed]

(d)  [Repealed]

(e) declaring any person or class of persons or type of
overlap or non-specific interest to be exempt (and on
what conditions) from section 20 (non-specific interests
rule):

(f) providing for the disclosure of involvements in busi-
nesses under section 70:

(g) providing such anti-avoidance measures as are neces-
sary to ensure that the purposes of this Act are not de-
feated:

(h) adding to or omitting anything from the arm’s-length
schedule, or otherwise amending that schedule for the
purpose of ensuring that the purposes of this Act are not
defeated:

(i)  prescribing the procedure to be followed under this Act
in respect of applications and notices to, and proceed-
ings of, the Commission:

(j)  prescribing forms of applications, notices, and other
documents required for the purposes of this Act, and
requiring the use of such forms:

(k)  prescribing the matters in respect of which fees or
charges are payable under this Act, the amounts of
those fees or charges, or the method or rates by which
they are to be assessed, the persons liable for payment
of those fees or charges, and the circumstances in which
the payment of the whole or any part of those fees or
charges may be remitted or waived:

(I)  providing for such other matters as are contemplated by
or are necessary for giving full effect to this Act and for
its due administration.

Section 87(2)(a): repealed, on 14 October 2008, by section 24(1) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 87(2)(c): repealed, on 14 October 2008, by section 24(1) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 87(2)(d): repealed, on 14 October 2008, by section 24(1) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).
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Section 87(2)(f): amended, on 14 October 2008, by section 24(2) of the Elec-
tricity Industry Reform Amendment Act 2008 (2008 No 71).

Section 87(2)(h): amended, on 14 October 2008, pursuant to section 27 of the
Electricity Industry Reform Amendment Act 2008 (2008 No 71).

Part 6
Price restraint for line charges for
domestic and rural consumers

Regulations relating to charges for line function services

The Governor-General may from time to time, by Order in

Council, make regulations imposing or providing for the im-

position of restraint in respect of the charges relating to line

function services—

(a) to domestic premises (as defined in section 90):

(b)  to consumers in sparsely populated areas (rural con-
sumers).

Without limiting the generality of subsection (1), regulations

made under this section may impose, or provide for the impos-

ition of, price restraint in respect of the charges relating to line
function services to domestic premises or rural consumers—

(a) Dby electricity distributors generally or by particular
classes of electricity distributors or by individual elec-
tricity distributors:

(b) inrespect of particular classes of areas or an individual
area or areas, defined by reference to geographic area or
sparsity of population or distance from main centres or
any other method of definition:

(c) inrespect of particular classes of consumers.

Regulations made under this section do not apply to—

(a) the offering to consumers of terms and conditions for
new line function services:

(b)  charges relating to the national grid.

Without limiting the generality of subsection (1), regulations

made under this section may impose, or provide for the impos-

ition of, price restraint in respect of charges for line function

services, despite the fact that the charge is not payable directly

by an end-consumer to an electricity distributor, but is payable

via an electricity retailer.

Compare: 1992 No 122 s 63(1), (2)
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Way in which price restraint may be imposed

Price restraint imposed by or pursuant to regulations made
under section 88 may specify the manner in which the charges
for line function services to domestic premises or rural con-
sumers are to be restrained, and may, in particular, but without
limiting the generality of section 88,—

(a)  control, in relation to charges for line function services

to domestic premises or rural consumers,—

(i)  the amount of the charge:

(i)  the amount of any component of the charge:

(iii)  the proportion that any component of the charge
may bear to the total charge or to any part of the
charge:

(b)  control the frequency with which the charge, or any
component of the charge, may be increased:
(c)  control the amount of any increase in the charge, or any
component of the charge.
Without limiting the generality of the foregoing provisions of
this section and section 88, any controls imposed by or pur-
suant to any power conferred by any of paragraphs (a) to (c)
of subsection (1) may be expressed to operate by reference to
the charge lawfully being charged in respect of the line func-
tion services on any date specified for the purpose in the regu-
lations, being the date of the commencement of the regula-
tions or any other date, whether before or after the date of the
commencement of the regulations, but not being earlier than
1 January 1998.
Compare: 1992 No 122 s 63(3), (4)

Definition of domestic premises

For the purposes of section 88, the term domestic premises

means any premises that are used or intended for occupation

by any person principally as a place of residence; but does not

include—

(a) premises that constitute part of any prison that is a Cor-
rections prison or a Police jail:

(b) premises that constitute part of any hospital, home, or
other institution for the care of sick, disabled, or aged
persons:
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(c) premises that constitute part of Police barracks, or Po-
lice cells and lock-ups:

(d) premises that constitute any barracks conducted by the
Armed Forces for the accommodation of persons sub-
ject to the Armed Forces Discipline Act 1971:

(e) premises that constitute part of any hostel, barracks,
dormitory, or other similar type of premises providing
accommodation for any persons or class of persons:

(f)  premises that constitute part of a building occupied by a
club and used by the club for the provision of temporary
or transient accommodation to members of the club:

(g) premises that constitute part of any hotel in respect of
which there is in force an on-licence under the Sale and
Supply of Alcohol Act 2012:

(h) premises that constitute part of any hotel, motel, board-
inghouse, or lodginghouse used for the provision of
temporary or transient accommodation:

(i)  premises that constitute part of any camping ground,
motor camp, or marina.

Compare: 1992 No 122 s 64

Section 90(a): amended, on 1 June 2005, by section 206 of the Corrections Act
2004 (2004 No 50).

Section 90(g): amended, on 18 December 2013, by section 417(1) of the Sale
and Supply of Alcohol Act 2012 (2012 No 120).

Offences

Every person commits an offence and is liable on summary
conviction to a fine not exceeding $500,000 who, without law-
ful justification or excuse, acts in contravention of, or fails to
comply in any respect with, any provision of any regulations
made under section 88.

Where—

(a) aperson is convicted of an offence against this section;
and

(b)  the offence consists of or includes charging for line
function services to domestic premises or rural con-
sumers in excess of the charge that is authorised or per-
mitted by regulations made under section 88,—

the court, in addition to or instead of passing any other sen-

tence or making any other order, may make an order for the
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payment by the defendant of an amount not exceeding the
difference (to be ascertained and specified by the court) be-
tween the amount charged for the line function services and
the amount so authorised or permitted.

All money payable pursuant to an order made under sub-
section (2) is recoverable, in accordance with the Summary
Proceedings Act 1957, in the same manner as fines are recov-
erable.

Where, in any case to which subsection (2) applies, the court is
satisfied that the whole or any part of the charge has been paid
to the defendant by any other person, the court, if it considers
that it is just and equitable, may make an order authorising
the payment to that other person of the whole or such part of
any amount paid by the defendant under that subsection, as the
court thinks fit.

An order under subsection (4) is sufficient authority to the
Registrar of the court to pay the amount so authorised.
Compare: 1992 No 122 s 65

Other Acts relating to price control not affected

Nothing in this Part limits or affects Part 4 of the Commerce
Act 1986 (which relates to the control of prices) or any other
enactment relating to price restraint or price control.

Section 92: amended, on 1 April 2009, by section 30(2) of the Commerce
Amendment Act 2008 (2008 No 70).

Interpretation
Terms used in this Part are to be interpreted in accordance with
the Electricity Act 1992.

Part 7
Amendments to Electricity Act 1992

[Repealed]

Part 7: repealed, on 14 October 2008, by section 25 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).
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Regulations relating to information disclosure
[Repealed]

Section 94: repealed, on 14 October 2008, by section 25 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Regulations
[Repealed]

Section 95: repealed, on 14 October 2008, by section 25 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Offences
[Repealed]

Section 96: repealed, on 14 October 2008, by section 25 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Part 8
Split of Electricity Corporation of New
Zealand
[Repealed]

Part §: repealed, on 14 October 2008, by section 26 of the Electricity Industry
Reform Amendment Act 2008 (2008 No 71).

Interpretation
[Repealed]

Section 97: repealed, on 14 October 2008, by section 26 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Directions by shareholding Ministers
[Repealed]

Section 98: repealed, on 14 October 2008, by section 26 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).

Principal objective of ECNZ
[Repealed]

Section 99: repealed, on 14 October 2008, by section 26 of the Electricity In-
dustry Reform Amendment Act 2008 (2008 No 71).
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100 Enactments amended
[Repealed]

Section 100: repealed, on 14 October 2008, by section 26 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

101 Amendment to Electricity Act 1992
[Repealed]

Section 101: repealed, on 14 October 2008, by section 26 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).
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Schedule 1 s 3(1)

Arm’s-length rules

Schedule 1: substituted, on 14 October 2008, by section 27 of the Electricity
Industry Reform Amendment Act 2008 (2008 No 71).

Objective

The objective of this schedule is to ensure that connected elec-

tricity businesses operate at arm’s-length.

Without limiting the ordinary meaning of the expression,

arm’s-length includes having relationships, dealings, and

transactions that—

(a)  do not include elements that parties in their respective
positions would usually omit; or

(b)  donot omit elements that parties in their respective pos-
itions would usually include,—

if the parties were—

(c)  connected or related only by the transaction or dealing
in question; and

(d) acting independently; and

(e) each acting in its own best interests.

Arm’s-length rules
The arm’s-length rules are as follows:

Duty to ensure arm s-length objective is met

1 Business A and every parent of business A, and business B
and every parent of business B, must take all reasonable steps
to ensure that the arm’s-length objective in clause 1 is met.

Arm s-length test

2 Business A, and every parent of business A, must not enter
into a transaction in which business B, or any parent of busi-
ness B, is interested if the terms of the transaction are terms
which unrelated parties in the position of the parties to the
transaction, each acting independently and in its own best
interests, would not have agreed to.
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Duty not to prefer interests of business B

3 A director or manager of business A must not, when exer-
cising powers or performing duties in connection with busi-
ness A, act in a manner that the director or manager knows or
ought reasonably to know would prefer the interests of busi-
ness B over the interests of business A.

Duty not to discriminate in favour of business B

4 Business A must not, in providing services or benefits, dis-
criminate in favour of business B or the customers, suppliers,
or members of business B.

Duty to focus on interests of right ultimate owners

5 A director or manager of business A must, when exercising
powers or performing duties in connection with business A,
act in the interests of the ultimate members of business A
in their capacity as such, and must neither subordinate the
interests of those members to the interests of the members
of business B nor, to the extent that the members or ultimate
beneficial members of each business overlap, take account of
that fact or have regard to their dual capacity as members of
business B and business A.

Duty of directors and managers of parents of business A

6 A director or manager of a parent of business A must not,
when exercising powers or performing duties in connection
with business A, act in a manner that the director or manager
knows or ought reasonably to know would prefer the interests
of business B, or of the customers, suppliers, or members of
business B in that capacity, over the interests of business A
or the customers, suppliers, or members of business A.

At least 1 independent director

7 At least 1 director of business A must—
(a)  be neither a director nor a manager of business B; and
(b)  not be an associate of business B, other than by virtue

of being a director of business A.
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9(1)

2

10(1)

2

No cross-directors who are executive directors

A director of business A may be a director of business B, but

must not—

(a)  manage business B on a day-to-day basis; or

(b)  be an associate of business B, other than by virtue of
being a director of business A or business B; or

(c)  beinvolved in business B (other than by having ma-
terial influence over business B by virtue of being a
director of business B).

Separate management rule

This clause applies if business A is involved in more than

30 MW (determined according to nameplate or nameplates)

of connected generation (including any connected gener-

ation referred to in section 17B and any generation that the

Commission has determined under section 17C(2) should be

treated as being within the local network area).

A manager of business A must not—

(a) be a manager of business B; or

(b)  be an associate of business B, other than by virtue of
being a manager of business A; or

(c) be involved in the business of business B.

Directors and managers must not be placed under
certain obligations
Subject to subclause (2), no person may place the director or
manager of business A under an obligation, whether enforce-
able or not, to act in accordance with the directions, instruc-
tions, or wishes of business B, or any director or manager or
associate of business B, or any parent of business B, and no
director or manager may submit to any such obligation.
A common parent, or a cross-director or a cross-manager, of
both business A and business B may place a director or man-
ager under such an obligation if doing so does not contravene
another of the arm’s-length rules.
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Restriction on use of information

11(1) Business A must not disclose or permit the disclosure to busi-
ness B, or use or permit the use for the purposes of business
B, of restricted information of business A.

An electricity trust that is a parent of business A (trust A),
business A, and every parent of trust A, must not disclose or
permit the disclosure to business B, an electricity trust that is
a parent of business B (trust B), or any parent of trust B, or
use or permit the use for the purposes of business B or trust
B, of restricted information of business A or trust A.

In these rules, restricted information is information re-

ceived or generated, and held, by business A or trust A

connected with its business, being information which—

(a) is not available to the competitors or potential com-
petitors of business B or trust B; and

(b)  if disclosed to business B or trust B, would put, or
be likely to put, business B or trust B in a position
of material advantage in relation to any competitor or
potential competitor.

(2)  This rule does not prevent cross-directors under rule 8 from
having access to normal board information.

(3) A manager of business A who is not prohibited from being a
manager of business B under rule 9 may use restricted in-
formation of both business A and business B, but only to
the extent that the use does not contravene another of the
arm’s-length rules.

Records

12 Every business to which this schedule applies must keep at
its registered office a register of transactions entered into be-
tween business A, or any parent of business A, and business
B, or any parent of business B.

13 Business A must, within 10 working days of entering into
any such transaction, enter in its register details sufficient to
identify the nature and import of the transaction.
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Practical considerations
14 Business A and every parent of business A must ensure that
its practical arrangements, such as use of accommodation,
equipment, and services, do not contravene this schedule.
15 Business A and every parent of business A must ensure that
its selection and appointment of advisors does not prejudice
compliance with rules 7 to 11.

Rules do not limit objective
The arm’s-length rules in clause 2 do not limit the generality
of the arm’s-length objective in clause 1.

Interpretation

In this schedule,—

(a) common parent, in relation to business A and business
B, means a person that is involved in both business A
and business B:

(b)  parent, in relation to a business, means every person
that is involved in the business.

In this schedule, a person is interested in a transaction if the

person, or an associate of that person,—

(a) is a party to, or will derive a material financial benefit
from, the transaction; or

(b) has a material financial interest in a party to the trans-
action; or

(c) 1is a director or manager of a party to, or a person who
will or may derive a material financial benefit from, the
transaction; or

(d) is otherwise directly or indirectly materially interested
in the transaction.

References in this schedule to business A or trust A apply
equally to business B or trust B and vice versa.

These duties are additional to other duties
The requirements of this schedule are additional to the require-
ments of any regulations made under the Electricity Act 1992.
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Amendments consequential upon split of
ECNZ

Conservation Act 1987 (1987 No 65) (RS Vol 36, p 1)
Amendment(s) incorporated in the Act(s).

Electricity Act 1992 (1992 No 122)
Amendment(s) incorporated in the Act(s).

Employment Contracts Act 1991 (1991 No 22)
Amendment(s) incorporated in the Act(s).

Manapouri - Te Anau Development Act 1963 (1963 No 23) (RS
Vol 16, p 389)

Amendment(s) incorporated in the Act(s).

Maori Purposes Act 1959 (1959 No 90) (RS Vol 36, p 441)
Amendment(s) incorporated in the Act(s).
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Electricity Industry Reform
Amendment Act 2008

Public Act 2008 No 71
Date of assent 16 September 2008
Commencement see section 2

Title
This Act is the Electricity Industry Reform Amendment Act
2008.

Commencement
This Act comes into force on the 28th day after the date on
which it receives the Royal assent.

Part 2
Amendments to other Acts and
transitional provision

Saving of existing exemptions

This section applies to any exemption granted under section
81 of the Electricity Industry Reform Act 1998 in respect of a
cross-involvement if the cross-involvement would continue to
be unlawful after the enactment of this Act but for the exemp-
tion.

The exemption, and the conditions subject to which it was
granted, continue to have effect in so far as they apply to the
cross-involvement as if this Act had not been enacted.
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Reprints notes

1

General

This is a reprint of the Electricity Industry Reform Act 1998
that incorporates all the amendments to that Act as at the date
of the last amendment to it.

Legal status

Reprints are presumed to correctly state, as at the date of the
reprint, the law enacted by the principal enactment and by any
amendments to that enactment. Section 18 of the Legislation
Act 2012 provides that this reprint, published in electronic
form, will have the status of an official version once issued by
the Chief Parliamentary Counsel under section 17(1) of that
Act.

Editorial and format changes

Editorial and format changes to reprints are
made using the powers under sections 24 to
26 of the Legislation Act 2012. See also
http://www.pco.parliament.govt.nz/editorial-conventions/.

Amendments incorporated in this reprint

Sale and Supply of Alcohol Act 2012 (2012 No 120): section 417(1)
Electricity Industry Act 2010 (2010 No 116): section 165

Electricity Industry Reform Amendment Act 2008 (2008 No 71)
Commerce Amendment Act 2008 (2008 No 70): section 30
Securities Markets Amendment Act 2006 (2006 No 47): section 14
Relationships (Statutory References) Act 2005 (2005 No 3): section 7
Crown Entities Act 2004 (2004 No 115): section 200

Electricity Industry Reform Amendment Act 2004 (2004 No 81)
Corrections Act 2004 (2004 No 50): section 206

Securities Markets Amendment Act 2002 (2002 No 44): section 30
Electricity Industry Reform Amendment Act 2001 (2001 No 42)
Stamp Duty Abolition Act 1999 (1999 No 61): section 7

Electricity Industry Reform Act (Commencement of Section 100) Order 1999
(SR 1999/115).
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